




PLU 8/3/04 57 

1 COUNCILMEMBER KANE: With that being said, I think that's 
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my point, nexus. If you don't have a person 

running, then how can they put up a political sign 

for something that they're not, you know, connected 

to or linked to? And so that's why I'm trying to 

ask the question of, you know, a person filing for 

an office or public elected office and that the 

sign -- the duration is correlated to the time that 

they have made themself an official candidate for an 

office. 

And I'm -- Mr. Chair, I appreciate you 

allowing me, but, you know, I can sense for -- I'll 

speak for myself. You know, I have some frustration 

as well with letting go of what we have existing. 

And so I'm just looking for ways to I guess 

protecting the aesthetics -- what words were used, 

protect the aesthetics and the traffic safety of the 

intent, you know, of this issue. So anyway, I'm 

just -- for the sake of discussion, Chair, I'm just 

throw it out there. And my question was tied into 

is there any case law that has taken it out to that 

point and asking the question? And I don't know if 

Staff can tell us if at the County level or does 

this have to go beyond County level and go to the 

State because it deals with elections? Is it tied 
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1 into posing that amendment to consider making a 

2 State law that ties -- you know, has the rational 

3 nexus to a political assignment tied into a 

4 political pursuit, I guess. And I don't know who 

5 I'm asking that question to. So I'll just leave 

6 that as a statement and yield the floor, Chair. 

7 VICE CHAIR HOKAMA: Thank you. What is interesting, if 

8 you look at the State Bill 373 Conference Ref. 1 and 

9 you look at their page 6 of 7, I mean, I've read 

10 through the bill. It is still interesting that 

11 under point 11 and we're looking at statute 

12 445-112, which is where and when permitted, that 

13 under 11, regarding signs urging voters to vote for 

14 or against a person or issue, they still left that 

15 last clause, except where contrary to or prohibited 

16 by law. 

1 7 COUNCILMEMBER JOHNSON: I know. 

18 VICE CHAIR HOKAMA: So I'm going, that's kind of 

19 

20 

21 

22 

23 

24 

25 

interesting, because you just telling us it's not to 

be prohibited, but yet they left this language in 

where it's -- if it's contrary or prohibited by law 

as part of the underscoring. Any comment, David? 

MR. RAATZ: Thank you, Mr. Chair. I think probably the 

key phrase -- or the keyword in that phrase is the 

word where. I think the intention of that new 
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1 statute is to indicate that, again, durational 

2 limits are going to be prohibited but other 

3 regulations such as where the signs are actually 

4 going to be placed and other types of regulations 

5 that aren't related to the duration may still be 

6 available. 

7 VICE CHAIR HOKAMA: Okay, so wouldn't be like where 

8 prohibited by law, like the County of Maui 

9 prohibits -- prohibits that so that wouldn't be 

10 viewed that broad and generally? 

11 MR. RAATZ: If the question is does this provision give 

12 the Council the authority to impose its own 

13 durational limits? I don't think that was the 

14 intention of the legislature. I think the intention 

15 is to recognize the Attorney General opinion that 

16 durational limits are generally unconstitutional and 

17 is mentioned in Section 3 of Act 194 that Federal 

18 Court decisions make clear that political speech 

19 enjoys the highest form of protection under the 

20 Federal Constitution. 

21 VICE CHAIR HOKAMA: Okay. Are there any penalties should 

22 the County of Maui choose not to take action at this 

23 time? 

24 MR. RAATZ: Mr. Chair, I'm not aware of any specific 

25 penalties other than, again, as was mentioned 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



PLU 8/3/04 60 

1 earlier, there's always an inherent risk in leaving 

2 on the books a law that is believed to be 

3 unenforceable or unconstitutional and that could 

4 create problems in enforcement and, again, possible 

5 legal challenges against the County. 

6 VICE CHAIR HOKAMA: Thank you for that, Mr. Raatz. And 

7 again, we are relying on an opinion, and I'm sure we 

8 can find attorneys that could give us opposing 

9 opinions, particularly every single Corporation 

10 Counsel from every single municipality that had a 

11 law similar or applying to duration, it's 

12 interesting that all of these government bodies at 

13 one time believe they had the legal jurisdiction to 

14 enact this type of law. It's not just a Maui law. 

15 You'll notice it's throughout the country that it 

16 was a municipality or local government issue that 

17 people felt was important enough and became law. 

18 It's interesting that we continue to move forward 

19 with laws regarding opinions and not rulings of the 

20 judicial branch. Members, I have no recommendation. 

21 Ms. Tavares. 

22 COUNCILMEMBER TAVARES: Is there a way we can get a court 

23 ruling without having being sued first? 

24 VICE CHAIR HOKAMA: Good question. Corporation Counsel. 

25 MS. YOUNG: Thank you, Mr. Chair. Given the right 
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1 circumstances, you could ask for a declaratory 

2 ruling from a court. You know, I do think, though, 

3 that, you know, a lot of the discussion has been on 

4 the constitutional aspect of this, but I think we 

5 have to keep in mind that our law should be 

6 consistent -- like Mr. Raatz had mentioned several 

7 times, that our law should be consistent with the 

8 State law that basically preempts our County law, 

9 and in this case I believe that the provision is 

10 clear that they are doing away with durational 

11 limitations and that that provision allows us, yes, 

12 to limit the signs in other ways but not in a 

13 durational manner. And so I think we should be 

14 mindful that, you know, the constitutional aspect is 

15 important, but this primarily is an issue of 

16 preemption. 

17 COUNCILMEMBER TAVARES: So the courts are going to look at 

18 what the State law is and say basically we have to 

19 comply with the State law. 

20 MS. YOUNG: That is correct. It would have been more 

21 

22 

23 

24 

25 

appropriate if the State law had been taken to that 

level of being -- you know, of requesting a 

declaratory action, you know, if -- assuming that 

the jurisdictional requirements were met, ripeness 

and everything else, if those requirements were met, 
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1 the court could take -- you know t could take up the 

2 matter of whether or not this particular 

3 jurisdictional permit in Hawaii Revised Statutes 

4 that they had strucken out -- or stricken out t I'm 

5 sorrYt if that were constitutional. 

6 That would have I think been the appropriate 

7 time to ask for some kind of a rUling. I meant 

8 obviously in the alternative t if somebody from the 

9 public who wanted to put up these signs for longer 

10 than the durational limitation had challenged it as 

11 a violation of their constitutional rightt that 

12 obviously would have gone up to the court and gone 

13 through the process and gotten a ruling from our 

14 State court. 

15 COUNCILMEMBER TAVARES: Thank you. 

16 VICE CHAIR HOKAMA: Ms. Johnson. 

17 COUNCILMEMBER JOHNSON: Would it be possible t CindYt 

18 

19 

20 

21 

22 

23 

24 

25 

rather than making itt you know t an unenforceable 

law that's on our books t changing the language in 

such a way that you restate basically what the State 

law says and then offer a voluntary compliance 

alternative where it's clear that there would not be 

enforcement. But what I'm hearing mostly by many 

people is that t well t we have this law on our books 

and I'm going to voluntarily respect what's on the 
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1 County's books, even though I know that if it got 

2 contested in court, I don't have to. You understand 

3 what I'm saying? That, you know, it's a law, but it 

4 isn't a law. It's something that we're going to 

5 say, all right, there's a voluntary compliance 

6 that's consistent with what the current law is on 

7 our books but that it's clear that the intent is not 

8 to enforce, you know, what's on our books, something 

9 along those lines that would be a compromise where 

10 we still want to state publicly this is our policy. 

11 You can comply with it or you can not comply with 

12 it. The choice is up to you. 

13 VICE CHAIR HOKAMA: Corporation Counsel. 

14 MS. YOUNG: Our concern would mirror what Mr. Raatz had 

15 said, which is that we basically have inconsistent 

16 
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provisions. Our provisions would be unenforceable. 

Our -- you know, our advice would be to make our law 

consistent with and comply -- you know, make the 

language consistent with the Hawaii Revised Statutes 

in the sense that there's no durational limitation. 

I guess -- I suppose that if Council wanted to 

recommend a durational limitation, it could, but 

basically it would be just that, a recommendation 

and -- it could be done. It could be done that way. 

But, again, a recommendation would be unenforceable 
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1 in the end, but that's something you could consider. 

2 VICE CHAIR HOKAMA: Thank you. 

3 COUNCILMEMBER JOHNSON: Mr. Chair, that -- that --
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personally that is the direction that I would prefer 

to go so that we don't lose sight of what the 

current ordinance says. I don't know who would sue 

us if it's an unenforceable law, but, you know, I 

mean, I suppose people could sue for any purpose 

that they want, but even though I know that it would 

be unenforceable, somehow I would like to -- just 

as there are people that, you know, they choose to 

operate in a certain manner, I mean we have 

ordinances that ban operations at certain beach 

parks and yet look at -- look at what people are 

doing now. They're laughing or they're really, you 

know, disregarding what the purpose and intent was 

for going through this whole exercise. 

So to me, I don't -- I don't think it's --

it's wrong for us to say this is what we'd like to 

do. We know what you can do, but this is a policy 

statement. You can ignore if you want it, but do so 

at your own peril, because I think that the public 

has made it very clear what they want. And, you 

know, there are always those individuals that will 

take advantage, they'll push the envelope however 
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1 far they can, and they do, but I think that for 

2 others in the community that want to basically not 

3 lose sight of, well, this is what we had on the 

4 books, and even though the State AG has issued an 

5 opinion, we're different in Maui County. We just 

6 have sort of almost, you know, a code, an unwritten 

7 code of ethics that we choose not to violate just in 

8 principle. So if it means deferral, I would rather 

9 see something along those lines, rather than 

10 changing and scrapping based on an opinion rather 

11 than an actual court case. 

12 VICE CHAIR HOKAMA: Thank you. Mr. Kane? 

13 COUNCILMEMBER KANE: Mr. Chair, barring no other 

14 discussion and because you've stated that you have 

15 no recommendation on this, Mr. Chair, if you would 

16 allow, I would make a motion to accept this bill for 

17 an ordinance amending Chapter 16.12A Maui County 

18 Code relating to noncommercial signs and filing of 

19 County Communication 04-169. 

20 COUNCILMEMBER CARROLL: Second. 

21 VICE CHAIR HOKAMA: I have a motion from Mr. Kane, 

22 

23 

24 

25 

seconded by Mr. Carroll to move forward the bill for 

an ordinance to the full Council, an ordinance that 

would be amending Chapter 12 -- 16.12A Maui County 

Code relating to noncommercial signs. Discussion, 
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1 Mr. Kane. 

2 COUNCILMEMBER KANE: Thank you, Mr. Chair. And I will 
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first note first state that although as an 

individual person and citizen I may disagree with, 

you know, what is before us, I think my belief is, 

as an elected official, public official, is that we 

need to do our best to make laws clear and concise 

and consistent. And I think this is what this is 

attempting to do by being consistent with Act 194, I 

believe, that was passed and signed off by the 

Governor in 2003. 

I'd also like to note, I guess from personal 

experience -- and we all at some point in our lives 

go through it, whoever would like to pursue public 

life and elected office that first and foremost for 

people to know who we are, I think that's probably 

one of the, how shall I say, most accessible tools 

that we have to the public, and that is political 

signage and a statement to the public that here we 

are, this is who we are, and this is the best way 

that I can at least initiate the process of 

introducing one's self to the community if they 

don't already know. 

I don't have much else to say, Chair. Again, 

I think the intent here is to try and provide 
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1 consistency, and quite frankly, although I do agree 

2 with Member Johnson in trying to figure out a way to 

3 leave it there but understand that it's not going to 

4 be unenforceable -- you know, it's not going to be 

5 enforceable, I think if we took that approach -- and 

6 again, I must -- I'm going to repeat I agree with 

7 the thought process that Member Johnson is going 

8 through, but I think we also must take into 

9 consideration that if we do too much of that 

10 approach in our lawmaking authority, it would just 

11 really create I think so much ambiguity in our --

12 the parameters that we set forth in our communities 

13 and our society that it would be very difficult to 

14 figure out what is enforceable, what's not 

15 enforceable, and create havoc for the people who are 

16 trying to implement, you know, these laws. 

17 So with that, Mr. Chair, I hope the members 

18 would be willing to move on this. We'll create the 

19 consistency, and we can move on to other issues that 

20 I think may merit more discussion and debate. Thank 

21 you, Chair. 

22 VICE CHAIR HOKAMA: Thank you. Further discussion? 

23 Ms. Johnson. 

24 COUNCILMEMBER JOHNSON: No, I just want to state for the 

25 record that I realize that consistency is important, 
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1 but I will be voting no on this because I disagree 

2 with the AG's opinion. 

3 VICE CHAIR HOKAMA: Thank you. Further discussion, 

4 Mr. Pontanilla? 

5 COUNCILMEMBER PONTANILLA: Thank you, Chair. I'll be 

6 supporting the motion, but as a candidate myself for 

7 this coming up election, going to be following the 

8 old rules. 

9 VICE CHAIR HOKAMA: Thank you. Ms. Tavares? 

10 COUNCILMEMBER TAVARES: Yeah, Mr. Chair, I'd like to offer 

11 an amendment to the motion, and I'm not sure if this 

12 amendment would even be in order. I would like to 

13 amend Section 16.12A.030 by changing 18 square feet 

14 to eight square feet. 

15 COUNCILMEMBER MOLINA: Second. 

16 VICE CHAIR HOKAMA: I have a motion to amend the main 

17 

18 

19 

20 

21 

22 

23 

24 

25 

motion whereby under Section 16.12A.030, which is 

the heading signs authorized for all districts 

without a permit, that we amend by striking 18 and 

replacing it with the number eight so that it will 

read for all districts signs or posters not 

exceeding eight square feet in display surface 

announcing candidates seeking political office are 

authorized. That is the motion to amend. Okay, and 

I have a second by Mr. Molina, I believe it was. 
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1 Ms. Tavares, discussion. 

2 COUNCILMEMBER TAVARES: Mr. Chairman, since this whole 
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thing came about because of a duration issue, we 

still have, as I understand it, control over the 

other parts of it. I would really like to see us 

restrict it one per TMK per candidate, but I don't 

know if we need to go that far into it, but I think 

that if we -- you know, eight square feet is still 

huge. It's two by four, two feet by four feet. 

It's still big, and we'll see what the people are 

going to say about this. Because I have already 

heard comments from the public that they're not 

voting for the people who have their signs up 

already. That's what I've heard, especially the 

huge ones that are up. 

And I don't know if candidates are trying to 

make a point, well, he's doing it, so I have to do 

it, you know, it's kind of forcing me, but I think 

if we wanted to make a real good point, we go to 

Lahaina Town and we put up, if this passes, an eight 

square foot sign for every candidate that's running 

for every office that can be elected from Lahaina. 

Do you know how many people that is? There's eight 

from South Maui alone in the Council race. So if we 

put out -- if we put those signs up, everybody who's 
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running puts a sign up! two by four! in Lahaina 

Town! we will drive that point home about what this 

does to our community. I mean! I wouldn't want to 

put my sign up. I'll put somebody else's sign up. 

But! you know! I think that in the interest 

of protecting political speech! and I agree with it! 

but there are, I think, appropriate times for it, 

because political seasons are seasons. And 

basically you could have a sign left up from now 

until eternity. I was just telling my colleague 

here that there's a billboard! which is allowed, in 

Nevada driving on the way to my brother's place that 

is for an election for a judge that has been up 

there ever since 1983! that I can remember, because 

I think when I was going to school up there I saw 

that sign and it's still there! faded and whatever! 

but that sign is -- and it's a huge billboard. 

We're not talking about a small sign, but! I mean! I 

just don't see how this there's got to be some 

place in here where we can strike a happy median and 

satisfy the political free speech aspect of what 

we're trying to do as Americans and still yet 

preserve our what we've worked so hard to 

preserve our natural resources here, our view 

planes, and things like that. 
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1 So I would hope that somehow we're going to 

2 get some coverage about this discussion, and I don't 

3 see anybody from the newspaper here, but maybe all 

4 we have to do is a little demonstration project. 

5 Who lives on a corner of a busy intersection? I 

6 know one person that does. Can go ask that person, 

7 we all can put two-by-four sign in there and let's 

8 draw some attention to this issue and is this what 

9 we want? I don't think people even know or they'd 

10 be out here in -- swarming in here. The Outdoor 

11 Circle people would be out here. I mean, everybody 

12 who's fought so hard to keep signs regulated and, 

13 you know, at least something that we could live 

14 with, they're not here, but I would offer that 

15 amendment as a way to maybe lessen the impact. So 

16 thank you for hearing me out. 

17 VICE CHAIR HOKAMA: Thank you. Further discussion? 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Kane. 

COUNCILMEMBER KANE: Thank you, Chair. I'm going to be 

respectfully voting no on the amendment. I feel 

that the discussion of the size of the sign is 

something that merits further discussion and further 

input from people who are impacted. We're already 

in a political season. Lines have been drawn in the 

sand. People have made investments. And this -- I 
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think this amendment can impact and create some --

some uncertainty or some unintended consequences and 

a mixed message! in my opinion. 

I think it would be better suited for the 

discussion of the size of the signs once we have 

completed this political season. Because we're 

already in it. We're already in August. You know! 

July was the deadline. We're already in August. 

And it's with all due respect to Member Tavares! 

who's the maker of the amendment. I think -- but I 

think! again! the discussion or the issue of the 

amendment merits more discussion! and we need to 

engage people in the public to this discussion! and 

that engagement should take place in a Committee 

setting! not! you know! from here where nobody's 

here it's going to go to the Council. There is 

going to be some reporting on it! and I can tell you 

people who are candidates and not candidates may 

come in. 

I personally have never used -- well! I take 

that back. I've used things and I still have in my 

inventory! I guess we could call it! banners that 

are larger than the eight square feet! so I will be 

impacted by something that of people who have 

supported my candidacy, as an example, I can no 

RALPH ROSENBERG COURT REPORTERS! INC. 
(808) 524-2090 



PLU 8/3/04 73 

1 longer use. I think a lot of us who wave on the 

2 side of the road have banners that are larger than 

3 eight square feet that we will no longer be able to 

4 use if this law -- or this amendment passes and this 

5 moves forward. 

6 So I would -- I would respectfully ask the 

7 other members to, you know, take that into 

8 consideration before they make their vote on this 

9 amendment. And I want to thank Member Tavares for 

10 bringing it forward, and I hope we can have the 

11 discussion with a full debate and with hopefully a 

12 significant amount of engagement with the public at 

13 large. Thank you, Chair. 

14 VICE CHAIR HOKAMA: Further discussion? Ms. Johnson. 

15 COUNCILMEMBER JOHNSON: I just had a question of the maker 

16 of the motion, if there could be language inserted 

17 that there would be an effective date on which this 

18 would take place? 

19 VICE CHAIR HOKAMA: Ms. Tavares. 

20 COUNCILMEMBER TAVARES: I was thinking about that, but, 

21 

22 

23 

24 

25 

you know, we have to pass this thing, so if we made 

the effective date after the election, it's like 

we're ignoring the State law. So, you know, I think 

those points that Mr. Kane brought up are excellent. 

They're good points. And maybe what we should do is 
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1 use this election as a demonstration period, and, 

2 you know, maybe we can get some folks behind to 

3 demonstrate what this would look like and then we 

4 have more lively discussion when it did come -- come 

5 back, but I can understand the point where there are 

6 people who have ordered signs already, who have made 

7 investments, and things like that. 

8 So, Mr. Chair, if the members don't object, I 

9 would withdraw my amendment. 

10 COUNCILMEMBER MOLINA: Withdraw my second. 

11 COUNCILMEMBER CARROLL: No objection. 

12 VICE CHAIR HOKAMA: Okay, thank you. And the Chair 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

appreciates the discussion. We are about the 

deletion of the duration period specifically, 

Members, and while the Chair has been quite broad in 

his interpretation of what's to be allowed under the 

subject area, I appreciate the removal of the 

proposed amendment, because I think it makes it very 

clear we are still within the parameters of the 

posted agenda. 

So, Members, we go back to the main motion 

currently on the floor, which is to move forward the 

bill for an ordinance as proposed through County 

Communication 04-169 from the Clerk of the County 

Mr. Hiraga striking portions of 16.12A.020 as well 
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1 as striking portions from 16.12A.030 in areas that 

2 either discusses political signs or the duration of 

3 such sign. Any further discussion? Hearing none. 

4 All in favor of the motion, say "aye." 

5 COUNCIL MEMBERS VOICED AYE. 

6 VI CE CHAIR HOKAMA: Opposed say "no." 

7 COUNCILMEMBER JOHNSON: No. 

8 VICE CHAIR HOKAMA: Okay, let the record show we have one, 

9 

10 VOTE: 

11 

12 

13 

two, three, four, five -- six ayes and one no. 

AYES: 

NOES: 

Councilmember Carroll, Hokama, Kane, 
Molina, Pontanilla, and Tavares. 
Councilmember Johnson. 

ABSTAIN: None. 
ABSENT: 
EXC. : 

None. 
Councilmember Mateo and Chair 
Nishiki. 

14 ACTION: FIRST READING OF PROPOSED BILL; AND 
FILING OF COMMUNICATION. 

15 

16 VICE CHAIR HOKAMA: The Chair will say at this time that 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it may be a good item for you to mention during your 

discussions with others whether or not moving to a 

maybe more applicable way of approaching political 

signs is something the community wants. It does not 

prohibit this Council from taking up future 

considerations outside of the duration limitation 

that State statute has imposed upon us. 

Any further items for the afternoon, Members? 

Any announcements? Hearing none. Yes, Ms. Tavares. 
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1 COUNCILMEMBER TAVARES: Mr. Chair, I just would like to 

2 thank you for taking the helm for this Committee on 

3 rather short notice. We did get through some items 

4 today I think were very important. So thank you for 

5 that. 

6 VICE CHAIR HOKAMA: Thank you. Okay, Members, if there's 

7 no further business, this meeting is adjourned. 

8 (Gavel) . 

9 ADJOURNED: 3: 25 p. m. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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9 was thereafter reduced to typewritten form under my 

10 supervisioni that the foregoing represents to the best of 

11 my ability, a true and correct transcript of the 

12 proceedings had in the foregoing matter. 

13 I further certify that I am not attorney for any of 

14 the parties hereto, nor in any way concerned with the 

15 cause. 

16 DATED this 20th day of August, 2004, in Honolulu, 

17 Hawaii. 
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